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Speaking Notes

Opening w/ First Slide

· To begin, a qualification

· I am not a marine scientist

· Nor am I an international lawyer

· This project was undertaken at UBC

· Coop from Daniel Pauly, Jacqueline Alder, and Rashid Sumaila from the UBC Fisheries Centre and Sea Around Us Project

· Also, Ian Townsend-Gault from the UBC Law School

· Has worked on the South China Sea Commission and the Mekong River Delta Commission

· Has been accepted for publication in the MIT International Review

Outline /w Second Slide

· I will be speaking about the so-called “cash-for-access agreements negotiated between the EU and West African coastal states

· General theses:

· The agreements are not based on sound ecological practice

· The agreements are inequitable, from the perspective of West African States both in the near term and distant term

· The character of the agreements is not in keeping with international law, or the law of the EU

· Fishing fleets from the EU are violating the agreements themselves, in harmful ways

Slide three: 1. Background on the agreements 

Slide four: SatMap

-If there is one thing I have learned from environmental presentations, you cannot go wrong with dramatic satellite photographs

-This shows part of the west coast of Africa: an area spanning from Namibia in the south to Mauritania in the north

-Extremely rich marine ecosystem

· Product of hot air currents coming eastward and an Atlantic upwelling

Slide five: Maritime Boundaries


Codified in UNCLOS Part V, Article 55
-Under UNCLOS and previous customary law, states have different layers of oceanic claims:

1. Internal waters extend to the BASELINE

2. Then 12nm of territorial waters

3. Then 12nm of contiguous zone

4. 200nm of exclusive economic zone extending from the baseline

These agreements relate primarily to fish stock in the EEZ

Slide six: African states in question


Common trends

1. Low GDP per capita

2. Even lower median GDP (because of high outliers)

3. Relatively limited state capacity

4. Economic dependence on natural resources

5. Status as former colonies

Slide seven: EU states


More diversity, given EU extension

Still, fisheries activity generally concentrated among existing members: Spain, above all

Trends

1. Far higher GDP per capita

2. Greater national and regional capacity

3. More diversified economies

Slide eight: 2. Effect of the Agreements

Slide nine: Growing activity

Why?



Traditional fisheries increasingly depleted




-Mediterranean




-North Sea




-Grand Bank of Newfoundland


Part of a broader pattern of ‘fishing out’



-Daniel Pauly’s ‘hole in paper’ analogy

Slide ten: Statistical Impacts


Data from Pauly, Sumaila, and Alder, primarily

-Sea Around us Project working to amalgamate world fisheries data over long time horizons


Data on West African fisheries disturbing

-Still, not wildly divergent from cases like the Grand Bank

Slide eleven: International Symposium on West African Fisheries (I)

Formally: Marine fisheries, ecosystems, and societies in West Africa: half a century of change


Symposium held in Dakar, Senegal in 2002

Participants:


Fisheries ministries from: Guinea, Guinea-Bissau, Mauritania, Senegal, The Gambia, Cape Verde,


Academic research bodies from: Canada, Portugal, Spain, France, Italy

Unambiguous endorsement of the notion that W. African fisheries are under threat from over-fishing

Slide 12: International Symposium on West African Fisheries (II)

This is the product of what economists call a ‘common property failure’

The system of marine boundaries was meant to help reduce this risk


The problem is twofold: UNRESTRICTED ACCESS



SUBSIDIES

The cash-for-access agreements do not include catch restrictions based on sustainability criteria

1. Access fees – paid entirely by the EU

2. Per-ton fees – largely paid by the EU

I will return to the issue of per-ton fees in section 5

Slide 13: International Symposium on West African Fisheries (III)

Remember: just Spain is currently operating more than 200 freezer-trawlers off the coast of West Africa

The issue is twofold: there is the matter of creating the proper REGULATIONS

Then, there is the need for ENFORCEMENT


-Consider matters like state capacity

Slide 14: Health and economic consequences

Considerable harm done to artisinal fisheries

This has health consequences, in terms of general caloric intake and protein in particular.

Also, distributional issues: little evidence that the multi-million Euro fees paid by the EU ever find their way to those most affected by declining marine ecosystems

Slide 15: Relative benefits


National distribution of benefits

Normally, a marine ecosystem yields an indefinite string of income


-This is contingent on harvesting at a sustainable level


-Akin to spending the interest on a savings account

In West Africa now, it is the capital that is being spent


-This chart helps to illustrate who is benefiting

This is a triple hit: first, the license fees are a fraction of the value of the fish

Secondly, the nutritional benefits are accruing outside the region, in states with far less dire health and nutrition standards

Thirdly, the economic benefits associated with on-shore fish processing are also accruing outside the region

Slide 16: Relative costs

As you can see, the full cost of fishing is not being borne by fisherman

No more than 25%, and often less than 10%

This encourages severe over-exploitation

Remember, these total costs are equivalent to the shortest bar on the previous page: the initial value of the landed fish

Consider also the incentives presented to fisherman:

· This policy may not exist forever

· Ecologically, it simply cannot

· Further encouragement to exploit at a very high level now

Slide 17: Summary


Simply put, present policy is:

1. Destructive

2. Unsustainable

3. Inequitable

Slide 18: Section 3:  International Law


Three potentially relevant sources of law:

1. Treaties

2. Customary law (much relates to the sea)

3. Peremptory norms of int’l law

Slide 19: General principle of sustainability


This falls within the first two categories

The 1987 Brundtland Report, defined sustainable development as development that "meets the needs of the present generation without compromising the ability of future generations to meet their own needs"

The 1995 World Summit on Social Development further defined this term as "the framework for our efforts to achieve a higher quality of life for all people", in which "economic development, social development and environmental protection are interdependent and mutually reinforcing components.

The 2002 World Summit on Sustainable Development expanded this definition identifying the "three overarching objectives of sustainable development" to be (1) eradicating poverty, (2) protecting natural resources, and (3) changing unsustainable production and consumption patterns.

Slide 20: UN Convention on the Law of the Sea

Remember, this has been ratified by all the coastal and EU states in question

Also, largely a codification of existing customary law

Both UNCLOS and the Convention on Biological Diversity define the sea as “a common concern of mankind.”

Slide 21: ICJ Advisory Opinion on the Legality of Nuclear Weapons

In an advisory opinion, the International Court of Justice is meant to determine the existing status of international law

· Distinct from a ruling

· Actually more authoritative, because not based on the authority of the ICJ itself

Slide 22: Section 4. EU Law

The EU has adopted laws regulating the ways in which it is going to engage with developing states, in particular

Slide 23: 1992 Maastricht Treaty


Formally:



“the Treaty on European Union”


A foundational document of the Union


led to the creation of the European Union and was the result of separate negotiations on monetary union and on political union.

Slide 24: 1997 Amsterdam Treaty


Formally:

“The Treaty of Amsterdam amending the Treaty of the European Union, the Treaties establishing the European Communities and certain related acts”


Important evolution of the core law of the EU:

1. greater emphasis on citizenship and the rights of individuals

2.  increased powers for the European Parliament

3.  the beginnings of a common foreign and security policy (CFSP)

Slide 25: Preamble to the (rejected) European Constitution


Why include this?

It is evidence, at least, of the environmental intentions of the framers. While the rejection of the constitution by the Netherlands and France is certainly legally and politically important, this statement demonstrates 

a continuity in language and approach with previous EU documents

Slide 26: Part 5. Adherence of Fleet Practice

Despite the favourable terms of the access agreements, there is ample evidence of cheating

This contributes further to the negative ecological and economic impact

Slide 27: Classes of violation


Three major classes of violations

Slide 28: Fishing in restricted areas

Many of the agreements set aside a zone for the exclusive use of local artisinal fisherman.

Usually 10km

Remember that just the territorial waters are more than 22km

Total EEZ is over 370km

A study was conducted by the UN Fisheries and Agriculture Organization (FAO), with support from the Australian gov’t

Notably: used satellite and aerial surveillance mechanisms out of reach for states with GDP per capitas of $1500

Slide 29: Fishing in restricted areas (II)

Proximity of industrial fishing to shorelines particularly harm stocks that fishing communities are dependent upon

Danger of collisions between small local vessels and large foreign ships running without proper lighting and signaling

Slide 30: Unauthorized gear


The importance of not catching juveniles is considerable

Esp. in species like tuna that take a long time to reach their peak fecundity

Other problematic pieces of gear include Fish Aggregation Devices, which act to attract large numbers of fish


Most will not be among the species’ targeted


This increases the level of by-catch

Slide 31: Exploitation of ‘target species’ regulations


The ‘target species’ establishes

1. What gear you can use

2. Which fish you need to pay per-ton fees for

This system is open to abuse, as has been demonstrated in practice by Kaczynski and Fluharty

Slide 32: Exploitation of ‘target species’ regulations (II)

Even in the absence of abuse, the ‘target species’ concept is problematic

Marine ecosystems based on food webs featuring complex interactions

Fish that aren’t commercially valuable may nonetheless play important ecological roles

Slide 33: Part 5. Suggestions

It is possible to reform these relationships to accomplish multiple goals:

1. Protection of West African marine ecosystems

2. Economic development of West African states

3. Continued access to fisheries for EU fleets

4. Continued supply of fish from areas rich in supply to those with high demand

Slide 34: Policy

In his groundbreaking 1943 book The Fish Gate, Michael Graham explains what he calls the Great Law of 

Fishing: 

“Fisheries that are unlimited become unprofitable... [and] inefficient.”

There must be restrictions on total catch, as well as gear usage and catches for individual species.

Also, ecosystems that have been damaged must have pressure taken off until some recovery can occur

Example of global marine biomass increases during WWI and WWII

Also, moves to increase the share of the value of fish that remains in the region should be welcomed

Slide 35: Enforcement

State capacity for fisheries enforcement is a subset of state capacity in general

It is the EU states that have it


-Incentives must be put in place for it to be employed


-Transfer of funds, assistance, and technology

More study is necessary


-Esp. honest reporting


-Annual scientific trawls

Finally, and MOST IMPORTANTLY:

EU states must punish their nationals who are caught fishing illegally


Otherwise, they are complicit in illegal fishing

Also, further undermine the incentives for coastal states to enforce the rules

For more information, and sources for all claims above, see my paper, forthcoming in MITIR.

